Delhi Electricity Regulatory Commission
Viniyamak Bhawan, ‘C’ Block, Shivalik, Malviya Nagar, New Delhi - 17.

F.11(167)/DERC/2005-06

Petition No. 12/2005

In the matter of: Payment of Rebate on power purchase bills during the
period July 2002 to July, 2004 as per the provisions of Bulk

Supply Agreement.
AND
In the matter of:

BSES Yamuna Power Ltd.
Through its: CEO

BSES Bhawan, Nehru Place,
New Delhi-110019.

Versus

Delhi Transco Ltd.

Through its: Chairman and Managing Director
Shakti Sadan,

Kotla Marg,

New Delhi-110002.

Coram:
Sh. Shyam Wadhera, Member.

Appearance:

Sh. Nirmaljit Singh, GM(Comml.), DTL;

Sh. Hareshinder Singh, Manager, DTL;

Sh. S. C. Sharma, Advisor, BYPL;

ONOO AWM~

ORDER

(Date of Hearing: 01.02.2011)
(Date of Order: 04.02.2011)

Sh. N. K. Sharma, Manager(Tariff), DTL;

Sh. Devanshu Sharma, Manager, BYPL;
Sh. Deepak Upadhyay, Manager, BYPL
Sh. Surya S. Baneriji, AVP, Finance, BYPL;

Sh. Priti Aggarwal, AM(Regulatory), BYPL.

...Petitioner

...Respondent

1. M/s. BSES Yamuna Power Ltd., the Petitioner, has filed a Petition regarding

payment of rebate by Delhi Transco Ltd. on the power purchase bills

during the period July, 2002 to July, 2004 as per the provisions of Bulk

Supply Agreement.

2. The Petitioner has brought this dispute against the Delhi Transco Ltd. who

had been purchasing power for the DISCOMs by virtue of the Delhi

Electricity Reforms (Transfer Scheme) Rules, 2001. In pursuance to the said
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Transfer Scheme, a Bulk Supply Agreement between the Petitioner and

the Respondent was signed which came into effect from July 1sf, 2002.

Article 11 of the Bulk Supply Agreement (hereinafter called BSA) provides
for a dispute resolution mechanism whereby any matter of dispute
between the two parties, if not mutually resolved, would be referred to

the Commission for arbitration and settlement.

Section 11(1)(o) of the Delhi Electricity Reform Act, 2000 empowers the
State Commission to adjudicate upon the disputes and differences
between the licensees and/or Transmission utilities and to refer the matter
for arbitration. A similar kind of provision is also available under the
Electricity Act, 2003 under Section 86(1)(f) and, therefore, this matter has

been referred to the Commission for adjudication.

It is the case of the Petitioner that it has started the distribution business
and was making payments towards the power purchase on the basis of
Bulk Supply Agreement and availed rebate in terms of para 4 of

Schedule-B of the BSA which states as follows: -

“Rebate for payment before due date

Except during a period when the Company is in payment default
or material default of any of its obligations of the Bulk Supply
Agreement, if the Company makes payment of amounts due to
Transco before the due date(s) of payment, then for the period the
payment is made prior to the due date, the Company shall be
eligible for a rebate at the rate of 2.5% per month, on the amount
which has been paid prior to due date.”

The petitioner while making payment for its power purchase bills to the
Respondent as per the BSA reduced it by the amount of rebate
permissible.  Clause 5.7 read together with Schedule-B of the BSA
provided for rebate available to the Petitioner on the amount to be paid
to the Respondent, if such payment was made before the due date of

payment.

It is submitted by the Petitioner that the payment mechanism was in
accordance with the guidelines on availing rebate on payment of power
purchase issued by the Central Electricity Regulatory Commission
(hereinafter called CERC). The methodology of CERC was considered in
view of Section 2.3 of the BSA which indicates that the agreement shall
stand modified automatically as per the licenses, Regulations or orders of
CERC.
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10.

1.

The Petitioner submits that they have interpreted the provisions of the BSA
read with the Regulations noftified by CERC, as per the practice in the
industry. Accordingly, the rebate is available to the purchaser on an
amount paid prior to the due date for the entire period up to the due
date regardless of whether the full invoice amount is paid or not and

period up to the due date.

The Petitioner has further submitted that the Respondent has not adopted
the payment mechanism and calculation of the rebate permissible to the
Petitioner. The Petitioner has submitted that this methodology of
computation of the rebate is as per the BSA, but to maintain good
business relations and at the instance of the Respondent, they have
released the full payment of the power purchase bills without deduction
of the rebate for prior payment, under protest, pending resolution of the

dispute.

The Petitioner submitted that during the period June, 2003 to July, 2004
even though the Petitioner has paid total amount of the bills at the
instance of the Respondent, the Respondent is yet to issue any credit note

for the rebate due to the Petitioner.

The Petitioner further submitted that the contesting parties, herein, are
holding divergent views on the methodology of computation of rebate.
In view of the above differences the Petitioner has moved a Petition on

26.12.2003 which raised, inter-alia, following issues: -

(a) Number of days for which rebate would be admissible to the
DISCOMs for the first four monthly invoices raised by DTL i.e. from
August to November 2002.

(b) The period for which rebate @ 2.5% would be allowed to the
DISCOMs when they made the payments ahead of the due dates
fromm December 2002 onwards.

(c) Whether the DISCOMs have the liberty to deduct the rebate
admissible to it and forward the net amount to DITL or should
DISCOMs pay the full amount due and avail the discount to be
paid by DTL subsequently.

(d) Whether the rebate of 2.5% is to be paid at the time of each
instalment during any month or should it be paid only at the end of

the month.
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12.

13.

14.

15.

(e) Should the rebate be calculated on the actual number of days in a

month instead of assuming a flat period of 30 days in a month.

It is submitted by the Petitioner that the BSA as per Article 2.23 of the BSA
stood modified as per the Commission’s Order dated 29.07.2004. It is
stated by the Petitioner that the aforesaid Order stated that for the
disputed period i.e. between July, 2002 to June, 2004, no Late Payment
Surcharge (LPSC) or penal action to be imposed by either party on the
other, which clearly implies that a different and amicable rebate
settlement mechanism has to be adopted for this period as the Petitioner
was making payment towards power purchase to the Respondent

interpreting the provisions of the BSA.

It is submitted by the Petitioner that the Commission’s Order necessarily
meant that the DISCOMs would be allowed rebate in accordance with
clause 12(ii) of the Order on the amount paid prior to the due date for the
entire period up to the due date regardless of whether full amount of the
bill is paid or not. Net rebate was determined by the Respondent at the
end of the month considering the allowable rebate and LPSC admissible,
if any. It is further added that due considerations shall be made for the
material default in BSA including payment other than energy payments
for which there are specific provisions for rebate/LPSC. LPSC/interest or
other penal consequences shall not apply for the period prior to the date

of the Order of the Commission.

The Petitioner has submitted that pursuant to the Commission’s Order, the
Respondent has claimed Rs. 3,25,32,143/- from BYPL. It is contended by
the Petitioner that contrary to the claim by the Respondent, Rs.41,85,733/-
claimed by the BYPL from the Respondent.

It is contended on behalf of the Respondent that they have disallowed
the rebate for the month of August, 2002, September, 2002 and from
November 2002 to May 2003 on the ground of short payment. The
Respondent has emphasised that unless full payment is received against
each monthly bills, no rebate is admissible, in spite of the fact that some
instalments were paid well ahead of the due dates. The rebate for the
entire month on pre paid instalments has been not allowed to the
Petitioner on the ground that there are defaults in payment of some of the
instalments. It is submitted by the Petitioner that this stand is contrary to
the Commission’s Order dated 29.07.2004
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16.

17.

18.

The Petitioner contended that the Respondent is mis-interpreting the
Commission’s Order dated 29.07.2004 and is insisting that the rebate shall
be contingent on the full payment of the instalments by the Petitioner. It is
incorrect to state that if such instalments are short, then they are not
entitled to rebate as per the BSA. The Petitioner has submitted that they
tried their level best to reach an amicable seftlement and adopt an
accounting methodology by mutual agreement. Further, they have
submitted that the Respondent may be directed to adhere to the
Commission’s Order dated 29.07.2004 and allow the Petitioner for the
advance payment made by it without making it contingent on full

payment of all instalments of the Petitioner.

The Respondent have raised the preliminary objection that the present
Petition is not maintainable since it is arise out of the Commission’s Order
dated 29.07.2004. In case there was any grievance of the Petitioner, they
could have filed an appeal before the appropriate authority or could
have come before this Commission for review. Now the Petitioner cannot
take undue advantage of the Order of the Commission dated 29.07.2004
by filing this petition.

The Respondent has submitted that the Petitioner has made short
payment during the following period: -
BSES Yamuna Power Lid.

1. August’'02 Short payment Rs.64,16,667/-
2. September’'02 -do- Rs.88,98,334/-
3. Novemebr'02 -do- Rs.2,75,18,238/-
4, January’'03 -do- Rs.1,83,83,548/-
5. February'03 -do- Rs.1,29,35,628/-
6. March'03 -do- Rs.70,26,736/-
7. April'03 -do- Rs.55,33,254/-
8. May’'03 -do- Rs.56,32,599/-
Total Rs.9,23,45,004/-

Less excess in Oct’'02 Rs.50,37,789/-

Net short payment Rs.8,73,07,215/-

The Respondent submitted that against the aforesaid short payment, BYPL
had made a payment of Rs.3,48,96,032/- on 28.08.2003. In view of para 4
of Schedule-B of Bulk Supply Agreement, no rebate is admissible to the

Petitioner on account of payment default as indicated. During the period
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19.

20.

21.

from June, 2003 to July 2004, rebate has been allowed and same is
adjusted against the previous short payments without levy of LPSC on

short payments as per orders of the Commission.

The Respondent has further submitted that BYPL has made material
default due to non-maintenance of letter of Credit (herein after called
LC) of requisite amount as per Clause 5.3(C) of BSA. The required amount
of LC to be maintained by BYPL was of Rs.69.72 crore, whereas they were
maintaining LC of Rs.61.60 crore during April, 2003. The Respondent has
submitted that the Commission’s Order dated 29.07.2004 had stated that
“DISCOMs are to pay the full instalment for each due date instead of
deducting rebate on their own and forwarding the net amount to DTL. It
is directed that the rebate, if admissible, would be adjusted in the last

instalment of the month.”

The Respondent further submitted that the Petitioner had made short
payments by way of deduction of excess rebate which was not
admissible.  When the Commission had decided the methodology of
computation of rebate, the reconciliation of the account provisionally
was made working out the admissible rebate, excess payments and short
payments right from the date of unbundling. Wherever, the excess
payments were made by the Petitioner after considering the allowable
rebate, the same is carried forward to the subsequent months. Short
payments which were much more than excess payments have been
adjusted to work out the net payable amount, as decided by the
Commission’s Order dated 29.07.2004. It is submitted by the Respondent
that no LPSC on short payments has been levied in computation of the
total admissible rebate. It is also stated that observations were made by
the CAG that the order passed by the Commission indicated that no
rebate has to be allowed for months of short payments. Therefore,
Petitioner do not has right to claim any advantage/incentives for the
period of excess payments, as no disincentive or penalty has been levied

for the period of short payments.

The parties were heard on 11.11.2005 and again on 19.11.2009. The issue
which confronts this Commission in this Petition is that what shall be the
rebate admissible to the Petitioner. The issue before the Commission has its
roots in the Commission’s Order dated 29.07.2004 wherein the Commission

had given directions to the Licensee with regard to the provisions of the
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22.

23.

24.

25.

BSA, so as to settle the dispute arising between the Distribution Companies

and the Transmission Company.

The issue raised in the previous petition brought before the Commission,
which was disposed by Order of 29.07.2004 was regarding interpretation
of BSA. The Bulk Supply Agreement provided for payments for the 1st four
months after the agreement to be payable on the date falling after 20
days of the date of delivery of invoice and thereafter on each of the 4th,
9th, 14th, 19th and 24th and last day of every month and the amount
payable on such dates would be equivalent to 1/6th of one month's
average billing based on most recent past three months billing with the

adjustments to be made on last working day of the month.

The Respondent relied on Article 5.2 of the BSA and argued that BYPL itself
is deducting the rebates for every instalment paid by it, whereas, rebate, if
any, could be paid to it only while making the last payment at the end of
the month because even if a few instalments were paid on the respective
dates as per the agreement, it cannot be assumed that the remaining
instalments would also be paid on the due dates. It is only while paying
the last instalment that the rebate would be permissible and in terms of
the agreement BYPL was not enfitled to make deduction from every

instalment.

While BYPL held divergent views on the interpretation of the said provisions
of the BSA it held that the amounts payable on the monthly invoice are
divided into six parts and payable on separate "Due dates'. The payment
on the first five instalments are well known before the receipt of monthly
invoice as these instalments are to be calculated as 1/6th of the
arithmetic average of preceding three months' invoice. The admissibility
of Rebate and late payment surcharge has to be determined as per the
payment against a 'Due Date '. Since the amount payable is known well
in advance, the DISCOMs can claim their rebate as admissible at the time
of advance payment of such instalments. The Bulk Supply Agreement
does not mention that the DISCOMs are prohibited to make advance
payments to the instalment before that instalment becomes due. The
DISCOMs have drawn support from the MOU between PTC and Transco

and the PPA of NTPC where adjustment of rebate is very liberal.

The operative part of the Commission’s Order dated 29.07.2004 is as

under:-
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“On the issue of admissibility of rebate for the months from
Dec.2002 onwards, the Commission is of the opinion that rebate to
DISCOMS would be admissible for the number of days depending
upon when any advance amount is being paid and what is the
due date. If an amount "X" is paid on the Ist of the month for
payment related to the 4th, then this amount "X" will qualify for
rebate for 3 days. Likewise, if an amount "X"is paid on the 1st of the
month for payment related to the 9t of the month then the
amount "X" will qualify for rebate for 8 days. The submission of the
TRANSCO that the rebate is payable only for the intervening
periods is not borne out by the text of the Agreement. The
DISCOMs, however, cannot pay for energy consumed before the
first day of the succeeding month, implying that for energy
consumed in the month of July, the DISCOMs cannot pay fo
TRANSCO before the first of August of the same year.

TRANSCOQO is correct in its submission that rebate can be calculated
only at the end of the month since Clause 5.2 (d) states that
rebate is admissible only during the period when the Company has
not made any other payment or material default of any of its other
obligation of BSA. The word "period" in this context has to be the
month in question and "other" would indicate payments other than
the ones related to payments for energy supplied by TRANSCO.
TRANSCO will, therefore, calculate the admissible rebate at the
end of the month depending upon the advance/late payments
made by the DISCOMS. TRANSCO, in any case, has the option of
encashing the Letters of Credit to the extent it has not received
payment from the DISCOMS. Rebate/LPSC for each payment has
fo be calculated separately and so accounted for at the end of
the month by TRANSCO in their reconciliation.

TRANSCO is also correct in its submission that the DISCOMS are to
pay the full instalment for each due date instead of deducting
rebate on their own and forwarding the net amount to TRANSCO.
Clause 5.2 (d) of the BSA is categorical wherein it states that the
Company shall pay the full amount of such monthly invoice to
TRANSCO without deduction or set-off or withholding of any
account whatsoever, unless otherwise agreed between the parties
concerned or as directed by the Commission. The Commission,
however, feels that in such a situation, the BSA should have also
mentioned the procedure for seeking rebate and also indicated
the penalty to be levied on the TRANSCO if the rebate is not given
fo the DISCOMS within the prescribed time. In the absence of any
details in the BSA, the Commission directs that the rebate, if
admissible, would be adjusted in the last instalment of the month.
In case additional money is due to the DISCOMS even after
adjustments at the lime of the last instalment, TRANSCO will
arrange to make payment on the very next working day. Any
delay on the part of TRANSCO shall invite a penal charge of 2.5%
per month of the amount in question.

As far as the calculation of rebate is concerned, it will be
calculated on the actual number of days in a month instead of
assuming the flat period of 30 days in a month.

The Commission is agreeable to the submission of the DISCOMS
that for recomputation of the rebate which may have to be done
in view of this Order of the Commission, the matter may be
considered between the parties without attracting LPSC, interest or
any other penal consequences on either party.”
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26.

Considering the conflicting claims of the parties, the Commission laid
down the following principles to be adopted in preparing a joint
statement of account by both the parties for the purpose of passing the
Order:

i) The Bulk Supply Agreement signed between Delhi Power Supply
Company and the DISCOMs on 27.06.2002 provides as follows:

(a) Clause 5.2(b) of the BSA envisages payment of monthly
invoice within 20 days of issuance of invoice upto November,

2002. The same is reproduced as under:

“5.2(b) From the month of the date of the transfer, for four
monthly invoices i.e. till November, 2002, the amount of
each monthly invoice shall become payable by
COMPANY on the date falling 20 days affer the date of
delivery of such monthly invoice.”

(b) Clause 5.2(c) envisages that w.e.f. December, 2002,
payments shall be made on 4th, 9th, 14th, 19th, 24 and the last

date of the month. The same is reproduced as under:

“5.2(c) After the first four monthly invoice i.e. Hfill
November, 2002, as stated in Clause 5.2(b) above, the
COMPANY shall start releasing the payments to Transco,
towards, their energy purchases from Transco, without
waiting for the monthly invoice to in Clause 5.2(a). On
each of the 4th, 9th, 14th, 19th and 24th of every month
the COMPANY shall release payment of an amount
equivalent to one sixth of the months average billing
based on most recent past three months billing, for the
energy supplied by Transco during the previous month,
with the condition that on the last working day of the
month in which the monthly invoice was delivered, the
COMPANY shall pay/discharge the balance, if any, from
the amount of monthly invoice after adjustment of credits
given to Transco.”

(c) Clause 4 of the Schedule-B governs the provisions regarding
late payment surcharge and rebate for payment before due
date. This clause provides that for the period the payment is
made prior to the due date, the COMPANY shall be eligible
for a rebate at the rate of 2.5% per month, on the amount
which has been paid prior to due date. The same is

reproduced as under:
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i

v)

“4. The parties shall refer the above issues to the
Commission and the parties shall be bound by the
decision of the Commission.

Late Payment Surcharge

In case the COMPANY does not pay the amounts due to
Transco on or before the due date of payment, then for
the period of delay, (until otherwise mutually agreed to
between the Parties or ordered by the Commission) the
COMPANY shall be required to pay additional charges at
a rate equal fo 2.5 per cent per month on the amount
delayed.

Rebate of payment before due date

Except during a period when the COMPANY is in payment
default or material default of any of its other obligations of
the Bulk Supply Agreement, if the COMPANY makes
payment of amounts due to Transco before the due
date(s) of payment, then for the period the payment is
made prior to the due date, the COMPANY shall be
eligible for a rebate at the rate of 2.5% per month, on the
amount which has been paid prior to due date.”

Delhi Transco Ltd. has contended that rebate is to be allowed only
when full and final payment of the monthly invoice is made i.e.
within 20 days of the invoice upto November, 2002 and alongwith
the final instalment on the last day of the month for the period

commencing December, 2002.

DISCOMs have been claiming rebate alongwith each instalment

on the specified dates.

This matter has already been considered by the Commission in its
Order dated 29.07.2004.

(a) The Order at para 12(iv) states that in absence of any details
in the Bulk Supply Agreement, the Commission directs that the
rebate, if admissible, would be adjusted in the last instalment
of the month.

(b) Para 12(vi): The Commission is agreeable to the submission of
the DISCOMs that for re-computation of the rebate which
may have to be done in view of this Order of the Commission,
the matter may be considered between the parties without
atfracting LPSC, interest or any other penal consequences on

either party.

Accordingly, it would appear that the DISCOMs are not entitled to

deduct rebate while making progressive payments w.e.f.

Page 10 of 11



